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Statement of Interest of Amicus Curiae

The Friedman Foundation for Educational Choice (“Foundation”) is a 501(¢)(3) non-profit
and non-partisan organization, dedicated to advancing; Milton and Rose Friedman’s vision of school
choice for all children. The Foundation, headquartered in Indianapolis and one of the nation’s
leading school-choice advocates, continues its founders® mission of promoting school choice as the
most effective and equitable way to improve the quality of K-12 education in the United States.

The Foundation submits this brief in support of the State of Louisiana, the Louisiana Board
of Elementary and Secondary Education, and the Louisiana Department of Education (“State
Defendants”) and Valerie Evans, Kendra Palmer, and the Black Alliance for Educational Options

(“Intervenor Defendants™) (together, “Defendants”).

Introduction

The Foundation urges the Court to reverse Paragraph 3 of the trial court’s judgment and to
hold that Act 2 of the 2012 Regular Session of the Louisiana Legislature (“Act 2”) and Senate
Concurrent Resolution 99 (“SCR 99”) do not violate Section 13(B) of Article VIII of the Louisiana
Constitution of 1974, The Foundation does not rehash Defendants’ merits arguments in support of
this outcome. Rather, the Foundation analyzes how other states have addressed legal challenges in
school-choice cases involving comparable provisions. The disputed provisions typically involve one
of three kinds of legal mandates: local control, uniformity or, as here, funding mandates. What other
states have held—and what this Court should hold here—is éhat constitutional mandates should be
interpreted to insist upon governmental compliance with the stated legal minimum. But whether to
exceed the minimum, by how much, and whether to address other issues once the minimum has been
met are policy questions for the legislature, not legal questions for the courts. In Louisiana, as
elsewhere, the Legislature may enact what the Constitution does not forbid.

Ofrelevance here, the constitutional mandate in Article VIII, Section 13(B) requires the State
to do two things to implement the Minimum Foundation Program (“MFP”). First, it must appropriate
“sufficient” funds to ensure a minimum educational foundation in the public schools. And, second,
it must ensure that such funds are “equitably allocated”. Nothing in Section 13(B) (or any other
constitutional provision) requires that such funds be expendéd only at public schools. And especially

given the profound and widely acknowledged failings at many public schools, nothing prevents the



Legislature from using its plenary authority over education policy to implement school-choice

reforms through the MFP.

Argument

Article VIII, Section 13(B) Does Not Prgvent The Legislature
From Allocating Funds Through The MFP Formula To
Provide Scholarships To Students Attending Private Schools.

A.  Once 13(B)’s mandate is satisﬁed, the Legislature has the flexibility
to pursue other funding priorities through the MFP.

The trial court held that Act 2 and SCR 99, by allowing eligible students to redeem
scholarship vouchers at private schools of their choosing, unlawfully divert MFP funds that it found
can be allocated only to public schools. The court acknowledged that Section 3 of Article VIII,
“[r]ead alone”, supports the State’s position that the State Board “could do whatever they wanted
in regards to the funds that were placed into the MFP.” [Opinion (“Op.”) at 24.] But the court
interpreted Section 13(B) to cabin the State’s authority concerning the MFP.

It is this Court’s opinion that it is clear that Ar’gcle VIII, §13(A) and §13(D)

contemplate entities other than public schools receiving state funding; however, it is

equally clear that §13(B), sandwiched between the two above stated sections],]
specifically singles out funding (i.e. the MFP) to public schools.
[Op. 26-27.] |

There is no doubt that 13(B)’s minimum-funding mandate “singles out” public schools. And
it is likewise true, as the court found, that the mandate’s funding targets—“public elementary and
secondary schools” and “parish and city school systems”—are “plain and unambiguoué.” terms that
“must be applied as written”. [Op. 27.] But the court drew the wrong inference from the mandate’s
narrow focus. What follows from the mandate is not, as the court held, that MFP funds cannot be
spent af all on private schools. Rather, it is that public schools must be “fully funded” to meet
minimum program requirements before any MFP funds may be expended at private schools. Once
that mandate is satisfied, however, nothing in 13(B) (or any other provision) stands in the way of the
Legislature’s choosing to use MFP funds for other, private-school purposes.

This result is consistent with the Court’s longstanding interpretive approach. Not only are

statutes presumed constitutional and any doubts resolved in favor of their constitutionality, see State
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Civil Serv. Comm’n v. Dep’t of Pub. Safety Dir., 873 So. 2d 636, 641 (La. 2004), but the
Legislature’s plenary authority means it can enact whatever is not barred. La. Pub. Facilities Auth.

v. Foster, 795 So. 2d 288, 298 (La. 2001).

B.  Act2 reflects the Legislature’s desire to impose a form of market
discipline upon an entrenched system of monopoly public schools.

Act 2 represents an important education-reform measure that moves Louisiana toward a
market-based competition model for its public schools, akin to reforms enacted in other states. The
goal of such reforms is to encourage schools to become more responsive to the educational demands
of their students by allowing dissatisfied or ill-served, low-income students to transfer elsewhere.
In a system where money follows the student, schools have a powerful financial incentive to provide
the mix of educational options and opportunities their students demand. Schools responding to these
market forces will be rewarded with students beating a path to their door. Schools that fall short will
have no choice but to improve or fail. |

1. Public-school disparity prompts the need for reform.

For too long, policymakers measured educational progress in terms of inputs (spending
levels) and gave scant attention to outputs (knowledge and learning). One consequence of this
misplaced focus is that the track record for educational outcomes has been mixed. Despite prodigious
growth in government expenditures for public elementary and secondary education in recent years,
various objective measures of educational attainment have flat-lined or fallen. Public schools in
affluent communities are often top-notch, while their countemaﬂs in urban or rural communities are
frequently mediocre or worse, although per-pupil expenditures at these schools typically exceed
those at suburban schools. |

Many of the problems associated with modern education have been attributed to the lack of
school choice. Monopoly schools, particularly urban schools, have had little financial incentive to
improve, given the ready supply of customers (students) within the established school-district
territory and the steady flow of taxpayer dollars that accompanied their enrollments. These students
seldom had meaningful options outside their immediate neighborhood school, as their families could

not afford to pay twice for education—once in taxes and again in private-school tuition.
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2. School-choice reforms are implemented to empower families.

Over the last generation, school reformers in Louisiana and elsewhere have worked diligently
to change the public education model. The culmination of these efforts in Louisiana is the expanded
Student Scholarships for Educational Excellence Program (“Program”) at issue here. This Program,
which initially covered only low-income students at low-performing public schools in New Orleans,
now applies state-wide thanks to Act 2. The Program empowers lower-income families to make the
same kinds of school choices enjoyed by the more eﬁfﬂuent. Now children of eligible families in
Louisiana can attend the public school in their neighborhood or seek greener pastures inside or
outside their parish. An important consequence of this change is that schools lose funding when
students vote with their feet and enroll elsewhere. This form of market discipline helps to improve
the quality of all public schools, given their strong financial incentive to retain existing students and

to attract those attending rival schools.

C.  Education reforms in other states have withstood legal challenges
that were premised on restrictions merely implicit in constitutional
mandates.

To promote education reform and provide better options for their children, many states have
enacted reforms allowing students to transfer to other schools of their choice. What these states (and
Louisiana) all have in common is the driving force behind their respective enactments: the desire to
provide better educational opportunities for students by allowing them to choose their own schools.
Many of these enactments have been the subject of one or more legal challenges. These challenges
have generally been unsuccessful to the extent they are premised on the argument that the existence
of an explicit mandate implicitly forbids additional steps beyond fulfillment of the mandate.

1. Wisconsin

The legality of Wisconsin’s school-choice initiat{i*/e, the Milwaukee Parental Choice
Program, was before the state’s highest court in Jackson v. Benson, 578 N.W.2d 602 (Wis. 1998).
One of the legal challenges in the Wisconsin litigatioﬁ was that the Milwaukee program violated the
state constitution’s so-called “uniformity clause”. This clause requires the legislature to “provide by

law for the establishment of district schools, which shall be as nearly uniform as practicable; and

such schools shall be free and without charge for tuition to all children between the ages of 4 and 20
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years”. Wis. Const. art. X, § 3. The plaintiffs alleged this provision prohibits the state from diverting
students and funds away from the public school system. In éther words, the plaintiffs maintained,
theexpﬁcﬁtnanda&:ﬁ>eﬁabhﬂlandfhndziunﬁbrnjsymenlofpubhcschoohshnpﬁcﬁbfpnﬂﬂbﬁs
the legislature from spending public funds to support any schools other than district schools.

Following its earlier decision in Davis v. Grover, 480 N.W.2d 460 (Wis. 1992), the
Wisconsin Supreme Court again rejected this argument. Of relevance here, the court observed that
the uniformity provision “provides not a ceiling but a floor upon which the legislature can build
additional opportunities for school children in Wisconsin”. 578 N.W.2d at 894-95. The constitutional
mandate is satisfied “[w]hen the legislature has provided for each [] child the privileges of a district
school, which he or she may freely enjoy ... .” Id. at 895 (quoting State ex rel. Comstockv. Joint Sch.
Dist. No. 1,27 N.W. 829, 831 (Wis. 1886)). The fact that thc legislature elected to “do more than
that which is constitutionally mandated” does not run afoul of the constitutional requirement to
puﬂddeﬁnﬁhebaﬂceduankm{ﬁaﬂVVBconﬁnschodkhﬂdnxL“TheS&ﬁ€sexpmﬁnenmlaﬁanpw
to improve upon that foundation in no way deny any student the opportunity to receive the basic
education in the public school system.” 578 N.W.2d at §96.

2. Ohio

Another school-voucher program was at issue in Simmons-Harris v. Goff, 711 N.E.2d 203
(Ohio 1999). The Ohio legislature established an experimental voucher program within the
Cleveland City School District. Various citizens and the local teachers’ union brought suit alleging
the program violated, among other things, the school—fundg, clause of the Ohio Constitution. This
provision—Section 2, Article VI—requires the legislature to%“make such provisions, by taxation, or
otherwise, as, with the income arising from the school trust fund, will secure a thorough and efficient
system of common schools throughout the State ... .” The supreme court rejected plaintiffs’
argument that the constitutional mandate to provide a “system of common schools throughout the
state” necessarily implies a prohibition “against the establishment of a system of uncommon (or
nonpublic schools) financed by the state.” 711 N.E.2d at 212.

Unlike Judge Kelley, who held in the underlying case that no MFP funds could be allocated
to private schools in Louisiana, Ohio’s Supreme Court refused to impose a blanket ban on public

dollars going to private schools within that state. “We fail to see how the School Voucher Program,
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at the current funding level, undermines the state’s obligation to public education.” /d. (footnote
omitted). In dictum, the court acknowledged the possibility that a “greatly expanded” voucher
program “could damage public education,” id. at 212 n.2, if its diversion of education dollars to
private schools were so great as to violate the constitutional mandate to provide a “thorough and
efficient system of common schools throughout the state”. Id. at 212.

3. Indiana

At issue in Meredith v. Daniels, Cause No. 49D07-1107-PL-025402 (Ind. Super. Ct., Jan.
13, 2012), was the constitutionality of Indiana’s Choice Scholarship Program, the nation’s largest
school-voucher program in terms of the number of eligible students. The plaintiffs alleged the
program violated several state constitutional provisions, including the obligation to provide by law
“for a general and uniform system of Common Schools, wherein tuition shall be without charge, and
equally open to all.” Id. at 3 (quoting Ind. Const. art. VIII, §1). The trial court rejected this claim and
held the choice-scholarship program did not violate this provision. The court interpreted the
provision to authorize the legislature to encourage learning “by all suitable means” and held it does
not prohibit “educational options outside of the public school system.” Id. at 5. This matter is now
on appeal, having been fully briefed and argued and awaiting disposition by Indiana’s highest court.

4. Arizona

At issue in Green v. Garriott, 212 P.3d 96 (Ariz. Ct. App. 2009), was the legality of an
Arizona tax-credit program that provides educational scholarships and grants for children to attend
non-public schools. The plaintiffs alleged the program violated Arizona’s Enabling Act, which
requires that “provisions shall be made for the establishment and maintenance of a system of public
schools which shall be open to all the children of [Arizona] and free from sectarian control”. /d. at
107 (quoting A.R.S. Enab. Act, § 26 (2001)).

Rejecting the plaintiffs’ claim, the appellate court held that “[n]othing contained in [the tax-
credit program], nor in its operation, prohibits the ‘establi;iiment and maintenance of a system of
public schools.” ” 212 P.3d at 107. The court continued: “Nor does [the program] affect whether
public schools are open to all children of Arizona.” Id. The court emphasized that the mandate
contained within the Enabling Act and state constitution “is directed toward the legislature’s

shepherding of the “public school system.” /d. (emphasis in original). Because the mandate refers
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only to maintaining an open and free public-school system, the court held the mandate is not
implicated by “tax credit programs that provide for eduoationgl opportunities in non-public schools.”
Id.
5. Illinois

Finally, Toney v. Bower, 744 N.E.2d 351 (Ill. App. Ct. 2001), also involved the legality of
a tax credit for education expenses—specifically, expenses incurred on behalf of a full-time student
enrolled in a K-12 program at any public or private school that complies with Title VII of the Civil
Rights Act of 1964. The plaintiffs alleged that the tax credit violates the Illinois Constitution’s
“uniformity” provision, which requires reasonableness and uniformity in non-property tax
classifications. It also states that “[e]xemptions, deductions, credits, refunds|, ] and other allowances
shall be reasonable.” Id. at 363 (quoting I1l. Const. 1970 art. IX, § 2). The plaintiffs claimed that the
credit’s $250-per-child threshold is unreasonable becausé it is unrelated to the taxpayers’ total
financial burden of education their children. Rejecting this claim, the court held that the credit does
not violate the uniformity provision. “By creating th;: [c]redit, the legislature has recognized that
parents who send their children to private schools often dq so at considerable expenses to themselves
and that they provide a benefit to the State treasury by relieving the State and local taxpayers of the

expense of educating their children.” 744 N.E.2d at 363.

* * *

This Court, consistent with its own case authority and the decisions of other state courts,
should hold that the legal mandate within Article VIII, Section 13(B) merely defines minimum-
funding requirements through the MFP, but does not restrict what additional steps are permitted once

the minimum-funding threshold is satisfied.
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B. The proposed interpretation of Article VIII, Section 13(B) also serves the
desirable policy goal of allowing the Legislature to consider the State’s entire
education budget at one time.

Finally, there is every reason for the Legislature to prefer the funding flexibility that flows

from interpreting Article VIII, Section 13(B) to permit what it does not specifically foreclose. In

particular, that approach enables the State to address all education financing in one mechanism (the

MFP) and thus decide important funding priorities at the same time and in one place.

Conclusion

For these reasons, the Court should reverse Paragraph 3 of the trial court’s judgment and
enter judgment in favor of the State Defendants and the Intervenor Defendants and against the
Plaintiffs on their claim that Act 2 and SCR 99 violate Article VIII, Section 13(B) of the Louisiana

Constitution of 1974.

Respectfully submitted,
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